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TRIAL OF KELLY AT BEECHWORTH.

(((((
[BY ELECTRIC TELEGRAPH.]

—————

[FROM OUR OWN REPORTER.]

—————

BEECHWORTH, 7th August.

Considerably before nine o’clock this morning groups of well-dressed people assembled in front of the courthouse, in order to see the outlaw, Ned Kelly, or obtain admission into the court. About twenty minutes past nine o’clock Kelly was taken from the gaol in a wagonette, and was lodged quietly in the prisoners’ room, where he was seen by Mr. Gaunson, the interview lasting some time. Mrs. Skillian, Tom Lloyd and Richard Hart, a brother of one of the deceased outlaws, were accommodated with seats in the body of the court, and the case against Edward Kelly for wilful murder was resumed.
Mr. Gaunson said that before the examination of Mr. McIntyre was proceeded with he would like to call the attention of the court to the method and manner adopted by the newspapers in speaking of the accused, who was on his trial for his life. The Argus had a paragraph in reference to the case, the whole of which was absolutely untrue. It stated that he (Mr. Gaunson) had been employed for a political purpose. It was grossly unfair to publish such unfounded statements. He also regretted to say that a paper published in the district, the Ovens and Murray Advertiser, alluded to the prisoner as “a thing.” He thought those papers should receive a caution to be more careful, otherwise it would be the duty of the court to commit some of them to gaol for contempt.
Thomas McIntyre, examined by Mr. C. A. Smyth, deposed: Ned Kelly said to me, “Why I broke out was that b—— Fitzpatrick was the cause of all this. Those people lagged at Beechworth no more had revolvers in their hands than you have at present. In fact they were not there. These were the men who were there,” nodding towards his own mates. I said, “You cannot blame us for what Fitzpatrick did to you.” He almost swore, “I would not let another one go, and if I let you go now you will have to leave the police force.” I said, “I will do so; my health is bad, and I have been thinking of going some time. If I make these men surrender, what will you do with us?” He said, “You had better; if they get away we will shoot you; if they surrender we will not shoot you. We don’t want their lives; we only want their horses and firearms.” During that time the prisoner was looking down the creek. He had two guns resting against the log in front of him. I thought it might be possible to get one of the guns, in the event of one of the other men coming up. I took a short step, ready for a spring; and Hart, who was in the tent, sang out, “Look out,, Ned, or that b—— will be on top of you.” The prisoner coolly looked up and said, “You had better not, mate, because if you do you will soon find your match, for you know there are not three men in the force a match for me.” He asked, “Are there any others out?” I said “Yes, there is another party at Greta.” He asked me who they were, and I said, “I do not know;” but that they were under the command of Sergeant Steele. At this time it was getting late, between half-past five and six, and I thought the men would come home shortly. I said I would try to get them to surrender if he would promise not to shoot them. He said he would promise. A moment after Kennedy and Scanlan came in sight, Kelly said, “Hist, lads, here they are. You go and stand at that log, and you will get no harm.” I went to the log he pointed out, about 10 or 12 yards off, and immediately afterwards the men came in sight. They were riding and walking their horses about fifty yards off. Sergeant Kennedy came on first, about twelve yards ahead. I do not remember if Kelly said anything more then. I stepped towards Kennedy and cried out loud, so that the prisoner could hear me, “Oh, Sergeant, I think you had better dismount and surrender, for you are surrounded.” At the same time prisoner cried out, “Bail up; hold up your hands.” Kennedy smiled and put his hand out for his revolver, which was in the case. Immediately he did so prisoner fired at him and missed him. Kennedy’s face assumed a serious aspect, and I turned and looked back at the prisoner’s face. I saw him and the other three advancing from the hut and spear grass; they had their guns, and as they advanced they said, “Bail up, hold up your hands.” When I looked round, on the firing of the first shot, the prisoner was behind the log, resting on his right knee. Kennedy must have seen him for he was head and shoulders above the log. Before he fired and at the time the others were advancing, Kelly (the prisoner) threw down his discharged gun and picked up the one that was loaded, which he pointed in the direction of Scanlan. I then looked at Kennedy, and saw him throw himself on his face on the horse’s neck and roll off on the off side of his horse. At the time he did there were four shots fired, and Scanlan, who had pulled up about 30 yards from where the prisoner was, was in the act of dismounting. When he first heard the words. “Bail up” he fell on his knees. He caught at his rifle as if he had taken off the strap, and then endeavoured to get upon his feet. He again fell upon his hands and knees, and in that position was shot under the right arm. The prisoner covered and fired at him, but there were four shots fired at that time, and anyone of them might have hit him. Scarcely any time elapsed between the cry to “bail up” and the firing of the shots. Seeing Scanlan fall, I expected no mercy to any one, and I caught and mounted Kennedy’s horse, which was close to me. Before I mounted the horse was restive in consequence of the firing, and turned its head north, and moved about two lengths while I was struggling to mount.
Mr. Smyth: Did Kennedy say anything to you when you were mounted?

Witness: He said nothing while I was riding away. I heard two shots fired, but by whom I could not say. I saw a blood spot on Scanlan’s right arm when the shot was fired, and he rolled over on his back. I rode away. I rode northerly for about twenty yards, and then turned westerly. In riding along I was thrown off my horse by the timber. I was in the bush all night. I got to Mansfield at three p.m. on the following day (Sunday), and I reported what I had seen to Sub-inspector Pewtress. Some police and others made a search party, and I went with them. I started on the return journey about two hours after reaching Mansfield, and we got back to the scene of the murder about one or two o’clock on Monday morning; that was in the middle of the night. We found the bodies of Lonigan and Scanlan where I had last seen them. They were both dead. We searched for Kennedy, but did not succeed in finding him. Our tent was burnt down, and what was not burned was taken away. All I found left was a tin plate. Sub-inspector Pewtress came out in charge of that party. Dr. Reynolds afterwards examined the bodies. The bodies were taken on a pack horse, and reached Mansfield that day. We took them to Mr. Monk’s, the Wombat saw mills, on pack horses, and from there in a cart. I was at the magisterial inquiry. I saw bullets taken from Lonigan’s body. Dr. Reynolds pointed them out to me. I saw three bullets altogether at the time. I was not one of the party that found the body of Kennedy. I saw his body when it was brought into Mansfield. On the following Thursday there was a magisterial inquiry on the body of Kennedy. He had a valuable gold watch when we started first from Mansfield. I never saw the prisoner again until I saw him at Glenrowan on the 28th of June. Since the Mansfield murder I have been attached to the Detective department. Prisoner had been arrested when I arrived at Glenrowan.
Mr. Smyth: Had you any conversation with him then?

Mr. Gaunson objected to this question. He said that at the time the man was arrested he was suffering from his wound, and not only that, but his mind was not in a fit state to enable him to undergo a series of questions; the man was prostrate, and the police ought not to have questioned him.

Mr. Smyth argued that according to the law of evidence the question could be put.

The objection was overruled.

Mr. Smyth: Did you see him on Tuesday?

Witness: Yes. I was not requested by prisoner to go in and see him. I swear Constable Kelly was present during the whole time I was with prisoner. Senior-constable Kelly said, “Ned, do you know this man?”

Mr. Gaunson again protested against these questions being put. At a time when the prisoner was prostrate and wounded these men fastened themselves on him to get information out of him that would criminate him. It was a blackguard proceeding to go uninvited at such time for the purpose of extracting evidence.
Mr. Smyth objected to such language.

Mr. Gaunson: I say advisedly it was a blackguard proceeding.

The objection was overruled, and witness proceeded—The prisoner said “No, it is Flood, is it not?” I said, “no; you took me for Flood the last time we met.” He said, “Oh, no, it is not Flood.” I said, “Do you remember the last time we met?” He said, “Yes, I do.” I said, “Did I not tell you then that I would much rather be shot than tell you anything that would lead to the death of those men?” He said, “Yes.” I said, “When I turned round, I saw you had my chest covered.” He said, “Yes I had.” I said, “When I held up my hands you shot Lonigan?” He said, “No; Lonigan got behind some logs and pointed his revolver at me. Did you not see that?” I said, “No; that is only nonsense.” I then said, “Kennedy fired a good many shots at you.” He said, “Yes; he fired a lot. He must have fired nearly two rounds with his revolver.” I said, “Why did you come near us at all? When you knew where we were you could have kept out of the way.” He said, “You would have soon found us out, and if we had not shot you, you would have shot us,” He also said, “Our horses were poor and our firearms were bad, and we wanted to make a rise.” I asked him if I showed any cowardice, and he said, “No.” That is all that occurred.
Mr. Gaunson here asked that a note be made that the whole of the conversation in the cell was objected to.

Mr. Foster agreed to do so.

Witness to Mr. Gaunson: I am an Irishman, about 35 years of age. Since the Wombat affair I have been in Melbourne in the Detective department. I remember when I arrived at the Richmond depot. It was on the 1st of November. I volunteered to go to Glenrowan. I asked the Chief Commissioner to let me go up. The Chief Commissioner asked me at Glenrowan if I could identify prisoner, and I said “Yes.”

Was it after some men had been roasted?

It was after I saw two bodies taken from the fire. They might have been women; I could not tell, they were so mutilated. I don’t remember anything further. That was on Monday. On Tuesday I went into the lock-up at Benalla. Sergeant Whelan was in charge of the lock-up. Senior-constable Kelly may have been in charge at the time. I suppose he was, for he had the key. I heard one of the constables say that Kelly had been talking about me. I went to Senior-constable Kelly. I said I wanted to see the prisoner. I saw him in the bedroom at the barracks. He was not in the lock-up at the time. I do not remember Kelly asking for the key.

Mr. Gaunson: So you idly visited this man?

Witness: I need not have gone if I had not liked. When I got in I put the questions to which I have already deposed. Kelly was wounded, and was lying down. I knew he was wounded on the arm. To my mind he was sane. Senior-constable Kelly did not take notes of our conversation in the cell nor in my sight. I did not speak to Senior-constable Kelly afterwards about the conversation. I did not say to him, “I hope you have taken notes.” I slept at the police station last night. I did not report to the commissioner, but prepared a written statement of the whole case, which I gave to Sub-inspector Kennedy. I have not been talked to concerning my evidence of witness. I have not compared notes with Senior-constable Kelly about the conversation. I told him what my evidence would be, and asked him if it was correct, and he said yes. I believe there was a third constable present in the cell at the Benalla lock-up when I spoke to Kelly. I know I am the principal witness against the prisoner. I have made statements to reporters about what occurred at the Wombat Ranges. I made my first report either to Sub-inspector Pewtress or Superintendent Sadleir. It was a written report. I wrote it in the Mansfield police station. I know a senior-constable named Maud. I read The Age principally. I cannot say if I read Maud’s report in the Argus. I believe it was wrong.
Mr. Gaunson: Did you say in your first report that Edward Kelly was the man who shot the police?

Witness: I cannot say what I wrote two years ago. I should have done so. My report did not reach Benalla for some days. I had never seen the prisoner or any of the gang before that morning.

Mr. Gaunson complained that the witnesses were listening at the door.

Mr. Smyth denied that such was the case.

Witness continued: I read Kelly’s description in the Argus. I did not tell him that I believed Fitzpatrick had perjured himself. I saw his photograph with Sergeant Kennedy. It had been taken in Pentridge seven or eight years ago. He was described in the Police Gazette as having been born in 56. Kelly had hair on his face on the Wombat. When his photograph was taken in gaol he was clean shaved. I could see a resemblance between the photograph and Ned Kelly. I would not swear that it was Kelly’s photograph. I recollect seeing a reporter from the Argus in the Richmond barracks.
Mr. Gaunson: Did you tell him that the likeness was a good one of Ned Kelly.

Witness: I cannot recollect what I said four years ago. The report of that interview may be correct. The only photograph which I saw of Kelly was that shown to me by Sergeant Kennedy. We went into the Wombat Ranges to arrest Daniel and Edward Kelly for attempting to murder Constable Fitzpatrick. We were all armed with the regular revolver. Sergeant Kennedy borrowed a gun.

Mr. Gaunson: You should not take a cannon with you.

Witness: No. We expected resistance. I cannot say if we had a revolver. Kennedy may have had the warrant. I did not say in my examination in chief that we had no warrant. I had no warrant.
Mr. Gaunson said in his direct examination the witness said there were warrants.

Witness: On Friday night, after we camped in the ranges, I went to look for kangaroos. I heard part of the case against Mrs. Kelly. I heard part of the evidence of Constable Fitzpatrick. A man named Skillian and Williamson were tried with Mrs. Kelly. I heard that the three prisoners were sentenced, Williamson and Skillian to six years and Mrs. Kelly to three years. I knew that Mrs. Kelly had an infant at her breast. The infant was in gaol for one year. I believe it was on the 15th of April that the attempt to murder Fitzpatrick was made. A reward for £100 was offered for Kelly’s apprehension. I would not have shot Kelly if we had met him, if he had not resisted with forearms. I believe Constable Fitzpatrick has been discharged. I saw the notification in the Gazette.
Mr. Gaunson: Do you believe he was dismissed because he was an honest, upright and truthful man?

Witness: If he possessed these qualities I think he would not have been dismissed, but he might have been dismissed for some indiscretion. I know that a question was asked by Mr. Graves in the House about Fitzpatrick. It was upon the evidence of Constable Fitzpatrick that Mrs. Kelly, Skillian and Williamson were convicted.

Mr. Gaunson: Upon the evidence of a man who is not good enough for the force.
Witness: I never saw anything wrong with Fitzpatrick. The reward was offered by the Government. We frequently searched for Edward and Dan Kelly before the 28th October. I did not know why that particular locality should have been searched. We were not in uniform, we were in plain clothes. We were not disguised like diggers.

Mr. Gaunson: We had a row about plain clothes in Melbourne. I would like to know by what authority you scour the country in plain clothes, armed, and without warrants.
Witness: I was acting under the instructions of Sergeant Kennedy. When we were told to “bail up” nothing was said to the effect that they (the Kellys) did not want to take life; they only wanted the arms. Kelly said, “Fitzpatrick was the cause of all this.” I replied, “You cannot blame us.” I cannot remember saying “I know that,” in answer to Kelly; but I will not swear I did not say so. If anything was said about Sergeant Steele, having given evidence to back up Fitzpatrick’s, I do not remember it. I was quite cool after having been stuck up. When Kennedy and Scanlan were returning, Kelly said, “Look out, lads. Here they come.” I walked towards Kennedy, Edward Kelly being about ten or twelve yards from me.

Mr. Gaunson: Is it not true that the instant Kennedy got off the horse you seized it and left him in the lurch?

Witness: I took the horse when it had been abandoned.

Mr. Gaunson: You have in your direct examination said Kennedy smiled. Did he smile at you when you ran away with the horse?

Witness: I do not know; I would not swear that Kennedy was not dead at the time I got on the horse. I did not look round, because the timber was thick, and if I had done so I would probably be knocked off. I have sworn that when the prisoner fired at Kennedy he missed him.

Mr. Gaunson: How long after that was it you seized the horse?

Witness: At once; I cannot say what the feeling of the police with regard to Kelly is. I have spoken to them, and spoken to Dwyer and Steele about him.
Mr. Gaunson: Is the general feeling against him? It it their wish that he should escape?
Witness: I cannot say. Many of the men have said he should be hanged. I cannot say what the feelings of others. I do not know whether Steele wishes Kelly to be hanged.

Mr. Gaunson: I will leave you in the hands of a man better able to deal with you, and turn you inside out in the Supreme Court. Just one more question—How did you distinguish between the prisoner and his brother?

Witness: From description.

Mr. Gaunson, having read from the depositions, asked why he had said to Ned Kelly No when he asked if he and the others had come out into the Wombat Ranges for him?

Witness: When I said no, I did not know we were coming after you, I considered that I was giving Kelly an evasive answer.

The court, at five minutes to one o’clock, was adjourned for one hour.

On resuming, the cross-examination of McIntyre was continued. He said: Kelly said in the Wombat, “What brings you out here at all; it is a shame to see fine strapping fellows like you in a lazy loafing billet of policeman.” He also said, “If you get the others to surrender we will handcuff them, but we will let you go in the morning. We will let you go away on foot, as we want your horses and firearms.” I was very close to Kennedy’s horse. When he dismounted, he threw himself off the horse in order to avoid the shots. Scanlan was on the ground when he was shot. I do not think I ever said that Scanlon was shot whilst running for a tree. I was annoyed with reporters. They would suggest questions and take anything for answers. In my opinion these was too much publicity about the whole affair. There was not too much published to prevent the fair trial of the Kelly gang. What was published tended to the glorification of the Kelly gang. I think I have mentioned everything. I recollect the conversation between me and the prisoner lasted for about a quarter of an hour. The party had four guns when they came up, and my fowling-piece, which they took, made five guns. I believed Hart carried a double-barrelled gun. Daniel Kelly carried a single-barrelled fowling-piece; it was a cheap gun with a common bore. I heard him discharge it, but I cannot say if there was anything in it but powder. I swear positively that I saw smoke issuing from the barrels of all the guns. I heard a dozen discharges at least. I could not say at what object Daniel Kelly was firing. I believed he was firing at Kennedy. Hart’s gun was also a common one. I heard him firing. I do not know if Hart’s gun was loaded with ball. Byrne’s gun was an old fashioned one, having a very large bore. That gun was also discharged. Kelly gave my fowling-piece to Byrne. After Kelly missed Kennedy, I saw him point in the direction of Scanlan. I will not swear he fired at Scanlan. I did not resolve to escape before I saw Scanlan shot. The moment I saw Scanlan shot I heard three shots fired at once, and then I heard another shot. Scanlan was shot, and I at once made up my mind to escape if I could. I heard other shots fired after that, but I do not know by whom. I have not seen any of the guns with which the gang were armed since.
Samuel Reynolds, examined by Mr. Chomley, deposed: I am a legally qualified medical practitioner residing at Mansfield. I recollect seeing the body of Constable Lonigan on the Stringy Bark Creek on the 30th October; it was lying on the ground. I also saw the body of Scanlan. On the following day I made a post mortem examination of Lonigan’s body in Mansfield. I found four wounds; one through the left arm, one on the left thigh, one on the right temple, and one on the inner side of the right eyeball. I looked upon them as bullet wounds; the one on the thigh travelled round the thigh under the skin, and I extracted it. The wound on the temple I might describe as a graze. I did not find the bullet which caused the wound through the eyeball; it entered the eyeball, and must have caused death in a few seconds. McIntyre pointed out the body as that of Lonigan. I also examined the bodies of Scanlan and Kennedy. Cross-examined: The wound in the temple might not have been caused by a bullet. The wound in the left arm or in the thigh would not have caused death.
The evidence of McIntyre was then read over to him, and signed as correct. It occupied the clerk more than one hour to read the depositions, and whilst he was engaged doing so Mrs. Skillian, Lloyd and Hart left the court with other friends.
Mr. Foster said to Mr. McIntyre: I think it only right that I should inform you that it is my opinion that you have given your evidence in an intelligent and honest manner.

Mr. Gaunson said: I need not say that it is very unusual to make such a statement before a prisoner is dealt with; I do not think he has given his evidence properly.

Mr. Foster said he considered it to be his duty to make the remark, or he would not have done so.

Mr. Smyth remarked: I think McIntyre has given his evidence properly, and I believe that opinion is shared in by all in court.

It being twenty minutes past four o’clock. It was determined to postpone the further hearing of the case until ten o’clock on Monday morning.

————
INCIDENTS OF THE TRIAL.
BEECHWORTH, Saturday Evening.

The artist of The Illustrated Australian News obtained a good position in the court in the morning with the view of taking a profile sketch of Kelly’s face. The watchful eye of the prisoner caught the intention of the gentleman with the brush and pencil, and he at once drew up a large opossum rug so as to hide his face.
In the course of the examination Mr. Gaunson received the following telegram.—
“Melbourne, 7th August, 1880,—Telegram for Mr. David Gaunson:—The Chief Secretary declines to vary the order of his predecessor at the present time.—W. H. ODGERS, Under-Secretary.”
Mr. Gaunson at once despatched the following reply:—

Beechworth, 7th August, 1880—To the Honorable the Chief Secretary,—As affecting the right of the subject generally, I am bound respectfully to say the order is unconstitutional, because Kelly is not convicted, but merely an accused party waiting trial. It is moreover grossly illegal, and a violation of the rights of comman humanity, therefore I respectfully ask the order may be cancelled and the ordinary course of the law followed with this with regard to the accused.—D. GAUNSON.
Subjoined is a copy of Ned Kelly’s letter, expressing a wish as to the conduct of his case:—
:I wish Mr. Gaunson to defend me. I intended to ask for a remand on Friday, but if Mr. Gaunson thinks it necessary to be at Beechworth on Friday, he can be present and watch the case, but there is no time to prepare any defence to go on with the case without further remand.—EDWARD KELLY.”

This is all that is worth mention.
—————

INTERVIEW WITH NED KELLY.

BEECHWORTH, Sunday, 9.30 p.m.

The following embodies the major portion of a conversation with Ned Kelly in the Beechworth Gaol. In my hurried telegram, despatched late on Friday night, by the substitution of one name for another, viz., the name of Fitzpatrick for Dan Kelly, the sense was materially altered. This error, however, is corrected and set right by the ample information contained in the following dialogue.
Reporter: You have said you were harshly and unjustly treated by the police, and that you were hounded down by them. Can you explain what you mean?”
Kelly: Yes. I do not pretend that I have led a blameless life, or that one fault justifies another, but the public in judging a case like mine should remember that the darkest life may have a bright side, and that after the worst has been said against a man, he may, if he is heard, tell a story in his own rough way that will perhaps lead them to intimate the harshness of their thoughts against him, and find as many excuses for him as he would plead for himself. For my own part I do not care one straw about my life now for the result of the trial. I know very well from the stories I have been told of how I am spoken of, that the public at large execrate my name; the newspapers cannot speak of me with that patient toleration generally extended to men awaiting trial, and who are assumed according to the boast of British justice, to be innocent until they are proved to be guilty; but I do not mind, for I have outlived that care that curried public favour or dreads the public frown. Let the hand of the law strike me down if it will, but I ask that my story might be heard and considered; not that I wish to avert any decree the law may deem necessary to vindicate justice, or win a word of pity from anyone. If my life teaches the public that men are made mad by bad treatment, and if the police are taught that they may not exasperate to madness men they persecute and illtreat, my life will not be entirely thrown away. People who live in large towns have no idea of the tyrannical conduct of the police in country places far removed from court; they have no idea of the harsh and overbearing manner in which they execute their duty, or how they neglect their duty and abuse their powers.
Reporter: Can you give any instance of of which you complain?

Kelly: I can. —McIntyre in his evidence said I told him Lonigan had given me a hiding in Benalla. It is not true that I ever said this to McIntyre. But I will tell you what the real facts are, which probably McIntyre may be acquainted with. Some time ago I had been drinking, and I think I was drugged, and I was arrested for some trifling offence—riding over a footpath, I believe—and lodged in the lock-up. On the following day, when I was taken out of the lock-up, and, still dazed, I escaped and was pursued by the police. I took refuge in a shoemaker’s shop, and four constables soon came after me. They, assisted by the owner of the shop, tried to put the handcuffs on me, but failed. In the struggle that ensued my trousers were almost torn off me. Finding me a more difficult man to manage than they expected, Lonigan seized me in such a manner—a cruel, cowardly and disgusting manner—that he inflicted terrible pain on me; but still I would not surrender. The act of Lonigan, which cannot be described, might have ruined me for life, if it did not actually kill me. While the struggle was still going on a miller came in, and, seeing how I was being ill-treated, said the police should be ashamed of themselves, and he endeavoured to pacify them and induce me to be handcuffed. I allowed this man to put the handcuffs on me, though I refused to submit to the police. It may seem strange, but it is as true as I am here that from that time up to the time of Lonigan’s death, I suffered excrueiating pain and inconvenience from his treatment; but from the day of his death until now I have been free from that pain and the ill-effects I before experienced.
Reporter: That is one of the examples you give, of an exasperating character, of the harsh treatment indulged in by the police.
Kelly: It is. In the course of this attempted arrest Fitzpatrick endeavoured to catch hold of me by the foot, and in the struggle he tore the sole and heel of my boot clean off. With one well-directed blow I sent him sprawling against the wall, and the staggering blow I then gave him partly accounts to me for his subsequent conduct towards my family and myself.
Reporter: “Now Kelly, what is the real history of Fitzpatrick’s business? Did he ever try to take liberties with your sister Kate?
Kelly: No; that is a foolish story. If he or any other policeman tried to take liberties with my sister, Victoria would not hold him.

Reporter: Then what is the real story?

Kelly: I will tell you. I declare to you that I felt more keenly than I can express the unjust treatment meted out to my mother, who was arrested with a baby at her breast and convicted of a crime of which she was innocent.

Reporter: Tell me the whole story of that affair.

Kelly: I will. My mother, her son-in-law Skillian, and a man named William Williamson, were on the 12th October, 1878, at the Beechworth assizes, by Sir Redmond Barry, sentenced, my mother to three years, Skillian and Williamson to six years each. Williamson is not related to us; he occupied land at Greta. The only witness of the alleged attempt at murder was Constable Fitzpatrick, who has since been dismissed from the police force. His evidence, I declare, is foully false. On the 12th of October my mother, brother-in-law and Williamson were sentenced, and the police started to arrest my brother Dan and me on the 25th October, or thirteen days after my mother was sentenced. Now the following is a true version of the affair. I think a warrant had been issued at Chiltern for Dan’s arrest on a charge of horse stealing, of which he was quite innocent. Before this warrant could reach Fitzpatrick, he somehow became aware of it and started out to Greta to arrest Dan. He got drinking at some place in the neighbourhood while he was watching for Dan to come home. He saw Dan outside the house and said to him, “Dan, I want you to come into town with me.” “Now,” says Dan, “I don’t care to come into town; I have no business with you.” “Oh,” said Fitzpatrick, “there is a warrant against you for horsestealing.” “Very well said Dan: “If that is the case I will go with you, but I have just come in from a long ride, so let me have something to eat before I go.” Thereupon the two went into my mother’s place. Dan did not like to tell my mother and Fitzpatrick was silent, but after a little time said he was going into town with Fitzpatrick, and, my mother wanting to know what for, Fitzpatrick said: “There is a warrant out against him, and I have arrested him.” “Well,” said Dan, “you have said so much about a warrant. Show us your warrant.” Fitzpatrick said, “I have no warrant, but a telegram came saying there was a warrant out for you.” “Well,” says my mother, who was putting some fire on the oven in which she was baking bread, “I do not see why any man should be taken on the mere word of a policeman, and Dan you need not go unless you like. Fitzpatrick at once drew his revolver and covered my mother with it, saying “I will blow your brains out if you interfere.” My mother said to Fitzpatrick, “You would not be so ready to show that popgun of yours, if Ned was here.” Instantly, Dan, with the view of distracting Fitzpatrick’s attention, cried out “There is Ned coming along by the side of the house.” Fitzpatrick at once fell into the ruse and looked in the direction indicated by Dan, but I was not in fact within 200 miles of the place at the time. Directly Dan saw Fitzpatrick’s attention was taken off him, he rushed Fitzpatrick, disarmed him, emptied his revolver, gave it him back and let him go, not offering him any violence whatever. A day or two afterwards my mother, Skillian and Williamson, both of whom were not present on that occasion, were arrested on a charge of aiding and abetting an attempt by me to murder Fitzpatrick, and were confined six months before they were tried in May of 1878. A reward of £100 was offered for my apprehension for this alleged attempt at murder. At the trial Fitzpatrick swore I shot him in the wrist, and he was afterwards compelled to submit to the cutting out of the bullet. I now know the position in which I stand, and now declare to God Fitzpatrick’s statement is false from beginning to end. My version may be doubted but there are one or two facts that help me. Fitzpatrick has been since dismissed from the force. Dr. Nicholson gave evidence that Fitzpatrick’s wound might have been caused as stated by him, but that he had not probed the wound; however, since the trial the doctor has told Fitzpatrick that his wound was never caused by a bullet. I believe Fitzpatrick, in order to give a color to his story, and to relieve himself for his failure to arrest Dan, inflicted a mere flesh wound on his wrist, but whether or not it was so I declare that his statement affecting me was wilfully and deliberately false, for I was not within hundreds of miles of that place at the time, and I never at any date shot at Fitzpatrick. From the time my mother was arrested, up to her sentence, Dan and myself kept out of the way, and were earning our living quietly by digging. As soon as my mother’s conviction had been obtained in that way, the police evidently made a determined effort to earn the reward. That, I believe, had then been increased to £200. They may have intended to apprehend us, but I firmly believe they only wanted the slightest pretext to shoot both my brother and myself.
Reporter: I have received a letter from a lady in Melbourne who requests me to put this question to you—Did you ever come to her house and ask to see her husband? Because the lady writing the letter says she felt convinced, from the likeness she saw in the Sketcher, that a man identical in appearance with the likeness named called at her house some time ago and asked for her husband. At the time he called she says she and her daughter were both under the impression it was Ned Kelly.

Kelly seemed greatly amused and said he had never called there, and expressed a desire to see the Sketcher. Upon this Mr. Gaunson asked if he was not allowed to see the papers, and he said he knew nothing of what was going on except what he might be told. Mr. Gaunson said he would show him the Sketcher, and on his visit this evening he took him up the Sketcher to look at. Last night Mr. Gaunson read to him The Age report in yesteday’s issue, on which he made careful and intelligent comments, as the reading proceeded, pointing out whatever passages he regarded as necessary for him to make remarks upon. He was evidently much gratified by the sight of a newspaper. He intently studied the picture which has appeared in the Sketcher, and said, “It is a mere fancy sketch of a bushman, and in no way like me.”
————————
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TRIAL OF KELLY AT BEECHWORTH.

(((((
[BY ELECTRIC TELEGRAPH.]

—————

[FROM OUR OWN REPORTER.]

—————

BEECHWORTH, 9th August.

Punctually at ten o’clock this morning the trial of Edward Kelly was resumed before Mr. Foster, P.M., in the Beechworth Police Court.
George Stephens deposed: I am a groom, at present out of employment. In 1878 I was employed at Younghusband’s station, Faithful’s Creek, as groom. The station is about four miles from Euroa. On the 9th December, about one o’clock in the afternoon, the prisoner and three other men stuck up the station. I first saw the prisoner at the kitchen about one o’clock. He asked me, “Where is McAuley, the overseer?” A man named Fitzgerald, who was present, said, “He is not in.” No one else but Fitzgerald was in the kitchen at that time. Kelly went away then, and I left the kitchen and went down to the stables. John Carson was there. I heard some talking, and looked round to the door. I saw prisoner coming down with Fitzgerald. The latter put his head inside the door, and said to the prisoner, “There are the other two men,” pointing to me and Carson. Prisoner said, “All right; and addressing me said, “I suppose you do not know who I am.” I said, “Perhaps you are Kelly,” and he replied, “You are a d——d good guesser.” I turned my head, and when I looked round again he had me covered with a revolver. I said, “I beg your pardon. I thought you were joking, and not Kelly.” He said, “All right; I like to see you take it in such good part. Which is the groom?” I said, “I am.” He then said, “I want some feed for my horses.” I said, “All right; there is plenty here.” He held up his hand inside of the stable, and the other two men came down leading four horses. I did not know the names of the two men at the time, but I have heard their names since.
Mr. Gaunson: Have you seen them since?

Witness: I have not.

Mr. Gaunson: Then how can you state what their names are.

Witness: I was in the company of the three men all night and part of the next day. When they left one of them said they were going to the bank. It was the prisoner who said they were going to the bank. It was between two and three o’clock in the afternoon when they left. When the men came up to the stables with the horses they put them in the stalls.

Mr. Gaunson: All the evidence which has already been taken is thoroughly irrelevant. I ask your worship to stop it.

Mr. Foster: I cannot. The conduct of the case is in the hands of the Crown prosecutor.

Witness continued: I was standing with Kelly in an empty stall. I said, “How about the police murders?” He said, “We were behind a log. I told Dan to cover Lonigan and I would cover the other man. I then called out, “Throw up your hands.” McIntyre did so, and Lonigan made off towards a log, trying to draw his revolver. As he ran he (Lonigan) got behind a log and rested his revolver on top of it. I took my rifle off McIntyre and fired at Lonigan. The ball grazed on the temple. He disappeared behind the log. Lonigan rose his hands up in front of the log, and when his head appeared I fired again and shot him through the head. I then sent two men back to our hut, fearing a surprise there. I also sent Dan over the green rise to watch the police coming. While I was talking to McIntyre they appeared in the open. I had just time to fall on my knees. The fire very nearly burned my knees. McIntyre then walked up to Kennedy and spoke to him. Kennedy smiled. I then called out, “You wretch, throw up your hands.” Scanlan swung his rifle round and fired at me. I then fired at Scanlan, and he fell forward. I still kept him covered, thinking he was shamming. When the horse moved he rolled off. During this time Kennedy had dismounted on the off side of his horse and laid the revolver over the horse’s rump. He fired at Dan Kelly as he came running up, grazing him on the top of the shoulder. McIntyre then jumped on Kennedy’s horse and rode away. Kennedy made for a tree still firing. He then made from that to another tree, still firing.” Prisoner said, “The reason Kennedy got so far is that I took up Scanlan’s rifle, but had to throw it away again as I did not know how to use it. I still followed Kennedy up. When he slipped from behind a tree I thought I was then done for. As he fired and the ball grazed my ribs. Kennedy then ran, and I immediately fired and hit him on the shoulder as he was getting back behind the tree. Kennedy ran again and I followed. When he wheeled round and raised his hands I fired, and shot him through the chest. When I hit him on the shoulder he must have dropped his revolver, and the blood running down his arm formed into a clot, which I took for his revolver. Knowing he had one shot left when he wheeled round, I thought he was going to fire; but I knew afterwards that he was throwing up his hands. That is all he said. During that night I was locked up in the store at Faithful’s Creek. There were a number of other persons locked up with me; the prisoner was there, and one of the other men prisoner kept in there.
Cross-examined: I left Mr. Younghusband’s employ in 1879. I told Detective Ward what I have said, and he wrote something on his book. I did not have any conversation with any of the other men who came with Kelly. I have read the report in the newspapers. I read Saturday’s paper. I read The Age. I did not read the whole of McIntyre’s evidence, and did not see how much my evidence and that of McIntyre might clash. I spoke to McIntyre on Friday in the barrack yard. McIntyre asked me, “How did Kelly make his statement to you?” The first time I saw McIntyre was at Glenrowan. I did speak to him there. I was summoned here as a witness on Thursday, and stopped in the barrack yard.

Mr. Gaunson: Practically in the custody of the police.
Witness: Yes, sir. I might leave if I liked. I went straight to the barracks, and did not leave the barracks that night. The next day I stopped in the witness room. I saw Ward standing in the passage. I did not have any conversation with the police about my evidence.

Mr. Gaunson: Then what was your conversation with McIntyre on Friday about.
Witness: He asked me what I had to say, and I told him that Kelly had told me that Lonigan, when bailed up, ran behind a log. That is all I told him. McIntyre said that was not the way it happened; that when he wheeled round he saw four men standing armed with guns and Lonigan never got behind the logs at all. Immediately Lonigan started to run Kelly moved the gun and shot him. I told Ward of the conversation with Kelly. Two or three days after I saw Kelly I made a statement to Sergeant Ducy in Melbourne after the Glenrowan affair. He found me in Abbott’s sale room, in Bourke-street. He called me into Abbott’s sale yards, and took down what I had to say. Constable Boyd served the subpoena upon me. He did not say anything to me about the great anxiety of the police to see Kelly acquitted. He did not say that Kelly would not be hanged. He said that “Kelly, in his opinion, would be hanged, and that he ought to be hanged.” I have no opinion with regard to Kelly. I do not think he will be acquitted. I think he will be hanged. (On hearing this Kelly laughed.) If all is true that Kelly told me, my opinion is he ought to be hanged. I believe all he told me. I have not been promised any situation under Government. I was at Glenrowan in the beginning of June on private business. I saw Kelly at Benalla.
Mr. Gaunson: What took you there?

Witness: Well; I was employed as a detective.

Mr. Gaunson: Then I will drag out of you what you were doing at Glenrowan.

Witness: I was employed there as a detective.

Mr. Gaunson: This is your disinterestedness. You have purposely deceived me by saying that you did not expect a situation from the Government. What have you been doing since you left Younghusband’s?

Witness: I entered into the employ of the Government at the end of the month. After I left Younghusband’s I saw Mr. Nicolson in Benalla, and he put me on about the end of January. The agreement was that I was to go out and try to come across the Kellys.

Mr. Gaunson: I suppose you had a great anxiety to meet them?

Witness: I had. I was told by Mr. Nicolson that he would give me 6s per day, and any expenses I was out, he said, would be refunded. I drew my last pay on the Tuesday after they were taken. I do not think I am entitled to any of the reward. I worked hard to earn it. I expect to get into some Government billet at the end of this trial; at least I intend to try it. It was on Government business that I went to Glenrowan; it was business connected with the case. I sent in reports to Mr. Nicolson from time to time of my doings. It was in the middle of March I went to Glenrowan, and I remained there until about a fortnight before the arrest of the prisoner. I left to go to another part of the district to a farmer’s place.
Mr. Smyth: I object to the farmer’s name being mentioned.

Mr. Gaunson: I do not want to know that.

Witness: I was in Benalla on the day on which I heard of the capture of the prisoner. I saw the prisoner that night when he was brought to Benalla. I saw him in the trap which brought him from the station. I was at Glenrowan for about three months.
Mr. Gaunson: In whose employment were you?

Mr. Smyth objected to the question. In the present state of the country to have the names of people disclosed from whom the police got information was positively dangerous.

Mr. Gaunson: I do not ask from whom the witness got information. I ask him by whom he was employed. As to the dangerous state of the country, that is a mere scare. To the witness: Were you in the employ of Patrick Hennesey, at Glenrowan?
Witness: I was not. I saw Kelly in the police barracks. I went there to find the officer to get some money. I did not hear anyone say, “There is Ned Kelly.” I was not paying attention. The only occasion upon which I saw the prisoner was when wounded, at the investigation, and at Faithful’s Creek. I did not see Superintendent Sadleir on Monday night. On the next day I saw him and he paid me off until that date. I do not remember then saying anything. All that took place was my taking my money. I did not say anything about the shooting of Sherritt.

James Gloster deposed: I am a draper, living at Seymour. I occasionally hawk the drapery goods about the country. I remember the evening of the 9th December, 1878. A man named Frank Beecroft, who was in my employment, was with me. We were going to camp at Faithful’s Creek station that night. About seven o’clock I unharnessed the horses. Previously I was told the Kellys were at the station, but I did not believe it. I was told to come back by a man, but I did not obey. I got into my wagon for the purpose of getting my pistol, when two men came up, and, each holding a pistol, told me to get down. The prisoner was the man who spoke. I got down, and saw that prisoner had a revolver in one hand and a pair of handcuffs in the other. He said he had a good mind to put a bullet through me, because I did not obey. He also said, “It is a very easy matter for me to pull the trigger, if you do not keep a civil tongue in your head.” I had been vexed with them, and asked, “Who and what are you?” Prisoner said, “I am Ned Kelly, the son of Red Kelly, and a better man never stood in two shoes.” I said, “If you are, there is no use in resisting you.” He said, “If you keep a civil tongue in your head you will take no harm. You were nearer being shot than any man here.” He asked me if I had any firearms. I said, “I do not carry firearms for sale.” He said. I know you have a pistol; if you do not give it to me I will burn the wagon down.” I gave him the pistol, and he remained there until we finished. He then told me to go to the kitchen, and there I saw two more men, each of whom had a gun and a revolver. There were a number of men locked up there, and during that night Ned Kelly remained on guard. He told us to make ourselves comfortable. He talked to me most of the night with reference to the murder of the police in the Wombat. He said, “I did all the shooting in the ranges; the people and the papers call me a murderer, but I never murdered anyone in my life.” I said, “How about Sergeant Kennedy?” He said, “I killed him in a fair stand-up fight. He argued then that that was not murder; that a man killing his enemy did not commit murder. He also said that the police were his natural enemies. Prisoner said, “With regard to the death of Kennedy: after the conflict with Scanlan, Kennedy and I were firing at each other. Kennedy retreated from tree to tree. One of his shots went through my whiskers, and the other through the sleeve of my coat. Kennedy was a very good shot. I followed him, and he (Kennedy) turned to fire again as I thought.”

Mr. Gaunson objected to this evidence, as it had nothing to do with the murder of Lonigan.

Mr. Foster ruled that the Crown prosecutor had a right to proceed.

Witness continued: Kelly stated, “I fired at Kennedy and he fell.” At another period of the night Kelly said, “I had a long conversation with Kennedy when he was wounded. We wanted to leave the ground, but I did not like to leave him in a dying state, so I shot him. I respected Kennedy and covered him up with his cloak.” With regard to the death of Lonigan he said, “McIntyre surrendered, but Lonigan ran to a log from which he fired. I fired at him and hit him in the head.” He also said, “It is a pity he did not surrender, I only wished to take his arms.” At another time he said, “Since I commenced business I have stolen 280 horses, and if the police had taken me for anything of that sort I would not have cared, but if a man once did anything wrong, the police would never leave him alone.” The value of the revolver the prisoner took from me was £3 10s.; he also took some clothing.

Cross-examined: I was twice stuck-up before this time, once by a man named Daly, and once by a man unknown. I was shot in the shoulder and face by Daly. When stuck-up by Kelly, I asked him if Daly was there. I did not say so when under direct examination because I forgot to do so. I have used the exact words of Kelly as near as possible. Stevens could have heard the conversations I had with Kelly if he had not been asleep. Prisoner threatened violence to me by threatening to shoot me, otherwise I was treated with the greatest kindness. I had £10 in my pocket, and valuable property in the cart. He did not offer to take any portion of my money, nor did any of the other men. Some of the other men stuck-up offered him money, some of them half a sovereign, but he would not take it, and returned it to them. I was told at the station that the Kellys were there. I paid no heed. I thought the people were joking. I got into the wagon. McAuley followed me up and told me that I was a very foolish man, and that another man under similar circumstances would have been shot. When prisoner asked me if I had any firearms I made an evasive answer. I gave up the revolver to Kelly. I put it down on a box. I suffered no inconvenience beyond the non-payment for the revolver and the few articles of clothing. I was allowed to go on Wednesday morning. On Monday night I killed time with Ned Kelly by conversation about newspaper reports. Other subjects were spoken of the prisoner, I presume, wanting to keep awake. When speaking of the affray in the Wombat Ranges, the expression used by me was the shooting of the police, not the murder. I did not care about calling it murder. The prisoner took all the talking about the shooting of the police upon himself, so as to screen the other members of the gang. The whole of the conversation that night showed that the prisoner intended to convey the impression, that the police intended to shoot him. I cannot say that Kelly impressed me with the belief that he was under that impression or that he was not under that impression. There was no drink taken that night. Kelly said he was sorry he fired at Kennedy, and would not have done so if he had thought he was going to surrender. I have not made any mistake with regard to Kennedy’s death, as to his having shot him rather than leave him alone to die. I think he made some remark about his being sorry that he did not give Kennedy a chance to live. I know the remark was made, but I do not know if it was made by Kelly. I was not the chief witness in the prosecution of Daly. I could not identify him. Kelly told us some of the long conversation with Kennedy, but I forgot it. I put down in writing my experiences on that occasion a fortnight afterwards. I gave it to Detective Ward. I have not seen that statement since. I arrived here on Thursday night by the eleven o’clock train. I had an interview with Sub-inspector Kennedy with regard to the case on Friday night, and had previously applied to Detective Ward for the statement I had given him. I did not get it. I cannot recollect if, in the communication to Ward, I stated that Kelly told me he had shot Kennedy after he had been wounded and was in a dying state. Prisoner told me his whole history, and it was taken up with complaints about the police. He said if a man once did wrong the police would not afterwards leave him alone. I understood him to mean that, having done a sentence, the police would not afterwards leave him alone. He also complained of the conduct of Constable Fitzpatrick towards his mother. He said she had been convicted on his testimony, and that he had committed perjury. He said “My mother has seen better days, also struggled up with a large family, and I feel very keenly her being convicted upon the perjured statements of Fitzpatrick.” That was the effect of the language. Kelly also told me he was not within 200 miles of the place when the attempt to murder Fitzpatrick took place. He also said that whilst 200 miles away Fitzpatrick swore that he was the man who had shot him. To Mr. Smythe: It was eight or nine years ago that Daly stuck me up. He is now out of gaol. The impression upon my mind was that Kelly shot the police out of a revengful feeling. He also said if his mother did not get justice he might possibly upset a train. If I did not state to Ward that the prisoner told me that he shot Kennedy, I have no doubt that he did tell me so.
Frank Beecroft deposed: On the 9th December, 1878, I was in the employment of Mr. Gloster. On the evening of that day we were stuck up by the Kelly gang. We were made prisoners and were put into the storeroom. The prisoner kept guard over us. He remained in the room, but there were others outside. Prisoner talked to people in the room, and I heard him. He told us he came upon the police. There were two of them in camp, and he called upon them to surrender. The names of the police were McIntyre and Lonigan. McIntyre threw up his hands and Lonigan ran towards a log. He got behind the log and fired at him. Kelly said he then shot Lonigan in the head. He also stated that Lonigan was a fool to be shot trying to get away. Whilst talking to McIntyre two other constables came riding up. He called on them to surrender. Scanlan made a motion to use his rifle, and he fired at him. Scanlan fell forward on his horse, and whilst watching him and Kennedy McIntyre rode off. He thought that Scanlan was shamming. Kennedy was on the ground when Scanlan fell, he having dismounted. Kennedy fired, shifting from tree to tree. When he got to an open piece of ground he turned round and held up his hands. The prisoner fired at him, as he thought Kennedy had turned round to fire. Kennedy fell and prisoner talked to him. He told him he could not leave him in a dying state, and as he wanted to go he would have to shoot him. Kennedy asked him to let him live; but he put his gun to him and shot him. Kennedy had a Spencer rifle in his possession. At the station Kelly showed us how to load and re-load it. Kelly talked most of the night. I fell asleep towards morning.
Cross-examined: I am 20 years of age. My parents reside at Longwood. I am still in Mr. Gloster’s employment. Mr. Gloster told me he had written a statement about the affair, but it did not show it to me. Constable McQuirk saw me at Euroa, since Kelly’s arrest, in reference to the evidence I should give. I wrote a statement of the affair after Mr. Gloster had.  I wrote the first part in Nagambie, and finished it at Seymour. Mr. Gloster did not see what I wrote. I told Mr. Gloster what I would say, and he told me what he would say. I did not agree with Mr. Gloster about anything. When Mr. Gloster told me what he had to say I did not say anything. We might have talked over the matter a dozen times. I sent the statement to Mr. Ward. Mr. Ward saw me at Seymour.

Mr. Gaunson: Did you ever compare recollections with Mr. Gloster?

Mr. Chomley:What do you men by comparing recollections?

Mr. Gaunson: I will put the question as I like, and will ask the Crown not to interefere so as to relieve the witness when he is being jammed.

Witness: What do you mean by compare?

Mr. Gaunson: There you see the result of this unfair interruption. The Crown knows I want to compare the evidence of the witness with that of his master.

Witness: I did not check my statement with Mr. Gloster. I do not recollect if he asked me if it was correct that Kelly had told me he had shot Kennedy after he was wounded. I do not recollect if any one ever told me anything about the conduct of McIntyre. I do not remember it being said that McIntyre had the revolver in his belt when he was stuck up. When I made a statement to Sub-inspector Kennedy of the evidence I would give Mr. Gloster was present.

The court at five o’clock was adjourned until next morning at ten o’clock. The prisoner was accordingly remanded.
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[FROM OUR OWN REPORTER.]

—————

BEECHWORTH, 10th August.

The trial of Edward Kelly, charged with the murder of Constable Lonigan, was continued to-day, before Mr. Foster. The court was crowded.

Robert Scott deposed: I was manager of the National Bank at Euroa on the 10th December, 1878. I saw the prisoner about four minutes to four o’clock that day. He was followed into the bank by Hart. Prisoner had a revolver in each hand. He asked me to bail up. I said, “There is no hurry, I suppose,” and he then pointed his revolver to me, and I put up my hands. He then robbed the bank, and ordered me with my servant into a spring cart. We drove to Euroa. He drove part of the way, and I drove the other part of the way. We spoke of the murder in the Wombat Ranges. I asked him, “Who shot Lonigan?” and he said “I shot him.”
To Mr. Gaunson: Miss Shaw was in the spring cart all the time.

Robert McDougall deposed: I was bookbinder in the Government printing office in December, 1878. I was in Euroa on the 10th December, 1878. On that day I was returning from a shooting excursion in the Strathbogie Ranges. Mr. H. S. Dudley, Mr. Casey and Mr. Tennant were with me. We were going through Younghusband’s station to Mr. Casey’s when the prisoner came behind us on horseback, and, covering me with a revolver, he said, “Turn round, the station is stuck up.” I stopped, and Dudley asked him by what authority he stuck them up. I got out of the cart, and Casey, the owner, was about to get into it again, when Kelly said, “You are Ned Kelly. You have stolen that spring cart.” Dudley said, “We have not; we are all honest men.” Prisoner produced a pair of handcuffs, and said to Dudley, “I will put them on you.” Dudley replied, “I will report you to your superior officer.” We all thought he was a policeman. Just then Mr. Tennant came up, and asked, “What is the matter.” Tennant had been riding on horseback. Dudley said, “The station is stuck-up.” Tennant said, “Let us get on the cart and load the guns.” Kelly told him not to do so. We all thought at that time that he was a constable. We were ordered to go to the station, and we saw Byrne bring other men there from the railway. Stephens, one of the station hands, introduced Ned Kelly to us. He said, “This is Mr. Ned Kelly.” We were put into the storeroom with other prisoners. Some time after two o’clock Mr. Dudley and I were standing apart from the other prisoners. Kelly said to Dudley, “It is not bad enough to be called a proscribed outlaw, without having to be taking check from the likes of you?” Dudley had been giving him cheek. When we were first taken he was getting outrageous. I could see it.
Mr. Gaunson: That is because you thought he was a policeman.

Witness: Yes. Prisoner took out a gold watch and said to Dudley, “This is a nice watch.” Dudley said, “Yes.” Prisoner said, “This was poor Kennedy’s watch. Was it not better for me that I shot the police than have them carry my body into Mansfield a mangled corpse?” He had a rifle, but I do not recollect his stating where he got it. It was a policeman’s rifle.
Cross examined: I would not swear it was a policeman’s rifle. I came here on Thursday, and spoke to Stephens in the witness room on Friday. When we were stuck up I had a double-barrelled fowling-piece and a rifle. We had ammunition, about eighty or ninety bullets. We were kangarooing in the Strathbogie Ranges and were not Kelly hunting. We had no idea of meeting them. When Tennant proposed to load the guns he said to Kelly, “We will help you;” we thought then that Kelly was a policeman. When he told us that the station was stuck up we did not know who it was by. I can’t swear that the gold watch—(produced by Mr. Gaunson)—was the watch Kelly had. It might be the watch for all I know. Tennant has a hasty temper, and was going to have a fight with prisoner, but he thought better of it. He treated us very well for all that.
To Mr. Chomley: The rifle, gun and ammunition were also taken. I last saw them in the hands of Byrne. I never saw them any more, or the bottle of whisky we had in the cart. (Laughter.)
Henry Dudley deposed: I am a ledger maker employed at the Government printing-office. I was in the last witness’s company on the 10th December, 1878. We were in a spring cart at Younghusband’s station. Tennant, on horseback, had gone on to open the railway gates. Kelly rode up and presented a revolver at us, saying, “The station is stuck up.” I felt irritated, because he said “Where did you shake that horse and trap?” I thought he was a policeman. I said, “How dare you charge honest gentlemen with stealing any horse and cart?” It was not my cart, but I said so. I said also, “I will report you to your superior officer.” He said, “Hold your tongue, or I will blow your brains out.” He then ordered us to the station, where we saw Stephens. Kelly said to him, “Tell these gentlemen who I am, as they do not appear to comprehend.” Stephens then told us that he was Edward Kelly. We were locked up in the storeroom. Kelly, on one occasion, came in. He produced a gold watch and said to me, “That is a fine watch; it belonged to Kennedy. Was it not better for me to shoot the police than to let them carry my body a mangled corpse into Mansfield?” He did not name any of the police.
Cross-examined: Directly I got back to Melbourne I gave a version of the affair to a reporter. I came here on Thursday, and have not since given any one my statement. I gave my statement in the first instance to Sub-inspector Kennedy a few days ago; he took my statement in pencil. Subsequently I received a copy of that statement. I did not make it in the presence of Macdougall. Wanted to do so, but Kennedy would not let me. I am rather touchy; it was owing to my irritability that Edward Kelly used me roughly. I could not identify the watch which I saw in Kelly’s possession. I heard that it was Byrne who brought Tennant back. We had been on a pleasure excursion, and when we were bailed up we were talking about having a feed. The whisky was intended for me, but I missed it. I gave Kelly a great deal of impudence, because I was irritated at being called a thief. When Stephens told us the prisoner, who I had thought was a policeman, was Mr. Edward Kelly, I began, vulgarly speaking, to tumble to it. I had asked Kelly if the Kellys were about, and he said, “Yes.” Tennant, who is a Scotchman, came up and asked, “What is the matter, Harry?” I said, “The Kellys are about.” He replied, “Aye, mon, get up and load the guns.” Kelly would not let him do so, and very wise, I think, on his part. We had another gun before that. It belonged to me, but fortunately I sold it before we saw Kelly. When Kelly showed me the handcuffs I can assure you it cooled me down in a minute; because why? I never had a pair of handcuffs on in my life, and never appeared in court before in my life. (Laughter.)
Mr. Gaunson: I can only say you are a very good witness, Mr. Dudley.

Edwd. Richard Lyving deposed: I was a teller in the Bank of New South Wales in February, 1878. I am now stationed in Melbourne. I remember the 18th February. Soon after twelve o’clock prisoner came into the bank. There were three other men with him, all armed with revolvers. He said, “I want money;” and he robbed the bank. We were taken into the hotel adjoining. I heard him speaking there in reference to the murder of the police in the Wombat Ranges. He showed a revolver which, he said, had been taken from the police. I could not say if he named any one of the police. Other people were asking him questions with reference to the shooting of the police. He said, “The gun I shot the police with was an old one, but it was a good one.” “The stock, he said, “was bound up with wire, but he could shoot round a corner with it.” I wanted to say to him something about the bank books, and the prisoner told me to follow him there. He asked Richards, the constable, who was with us, “Where is the newspaper man, Gill?” We went to Gill’s place, but he was away somewhere. Kelly told Mrs. Gill that he wanted her husband to print something for him. At the same time he produced a roll of manuscript. Gill not being there, I told him I would take it. After some hesitation he gave it to me, saying, “Get it printed. I had not time to finish it, but I will finish it another time. It is a bit of my life.” I put the manuscript in my pocket and said, “All right, I will see to it.” Only part of it was published. The part I allude to refers to the murder of the police in the Wombat Ranges. I handed the documents to Sub-inspector Kennedy a few days ago.
Mr. C. A. Smyth: I do not intend to put that document in at present, as there is a doubt as to its admissibility

Cross-examined” It was Byrne who first stuck up the bank. I recognise the prisoner as the leader of the gang at Jerilderie. I was in the company of the gang, for several hours. Byrne was tall, about five feet ten and a-half inches, fair hair and moustache. Hart looked like a boundary rider, about 20 years of age. Dan Kelly was a short man. I do not know if Dan Kelly was standing behind the bar with the trooper. I never made a written statement to the bank authorities or to the press. I made a statement to several reporters which was taken down. I was not interviewed afterwards. I did not make any whole statement to the police. Sub-inspector Kennedy saw me in Melbourne and took down a few particulars. I saw Kennedy in the Detective office. I do not know that he took anything. On another occasion he read something which he had taken out of the newspapers, and asked me if it was correct. I told him it was. I have been shown a statement here. I do not know if it was mine. I asked Byrne if the prisoner was Ned Kelly. I forget his reply, but I took him to mean that he was Ned Kelly. When I went into the bar prisoner was not standing behind the bar with the police in charge. Dan Kelly was in the bar.
John Kelly deposed: I am a senior-constable of police stationed at Benalla, and was at the Glenrowan station on the 28th June. About seven o’clock in the morning prisoner came out of the bush. He appeared a tremendous size. He wore an oilskin coat and something like a helmet. Someone called on him to go back, but he still walked on. Several police challenged him, but he took no notice. The police fired, and the prisoner fired at either Constable Phillips or Arthur. He was standing by a tree. One of my shots hit him on the hand, I think. Prisoner then got behind a log. I was about twenty yards away. Steel ran from the hotel side at him. About ten yards away he fell. I had first called out to Bracken, “Come on, and we will rush him,” when he fell. I ran up to him with others. I took some of the armor off, and several revolvers were pointed at him. I said to the others, “No one will touch this man.” Bracken said something to the same effect. When he saw Bracken, he said to him, “Save me, Bracken; I once saved you.” I said, “You did not show poor Scanlan and Kennedy much mercy.” He said, “I had to shoot them, or they would have shot me.” I said to him, “What have you done with Kennedy’s watch?” He said, “I can’t tell you.” The armor was made out of the mouldboards of a plough. I saw Kelly when he was fighting the police strike his helmet with his revolver, and it rang like a bell. We took him to Benalla. I was in charge of the lock-up from two o’clock on the following morning until seven o’clock at night. At seven o’clock McIntyre said to me, “I would like to see Kelly. I replied, “All right,” and went to the cell in the lock-up, and told Constable Ryan, who was there, to go to the stables. I said to Kelly, “Do you know this man, Ned.” He replied, “No; is it Flood?” McIntyre said, “No; the last time I saw you you took me to be the same man.” Prisoner said, “I know you now; you are McIntyre.” McIntyre said, “I have suffered a great deal over this; is my statement correct?” Prisoner said, “Yes.” McIntyre continued: “Did I not tell you I would sooner be shot than betray my mates?” Prisoner said, “You did.” McIntyre said, “Why did you come near us at all?” He replied, “You would soon have found us, and you would have shot us if you did, our horses were poor; we had no money, and we wanted to make a rise.” McIntyre also remarked, “You had me covered, and then you shot Lonigan as he was running to a log.” Kelly said, “Lonigan got behind a log and was pointing his revolver at me when I fired.” McIntyre said, “That is all nonsense; he was not behind a log.” About three o’clock that same morning I gave Ned Kelly a drink. I was supposed to visit him. I said, “How about Fitzpatrick? Is his statement correct?” He replied, “Yes; it was I who shot him.”
Cross-examined: I have been nineteen years in the force. When I went into the cell in the first instance it was with the ostensible purpose of giving Kelly a drink. Ryan was close to me when I gave Kelly the drink. Kelly was lying upon a bed; his wounds had been dressed by the doctor. It is usual for mounted police to carry their revolvers even if they are in plain clothes. I have read the accounts of the Wombat affair. If I had been on the same business as McIntyre I would have slept in my clothes with my revolver by my side. It is quite possible that had I been in McIntyre’s place I would not have had my revolver on. I cannot give an opinion as to whether McIntyre was to blame or not in failing to carry his revolver. In the thought that he was near the Kellys he ought to have had his revolver on him. I heard that Lonigan had the revolver on him when shot. I arrived at Glenrowan about three o’clock in the morning, Superintendent Hare being in charge of the party. We heard the railway line had been torn up. The special train in which we were stopped at Benalla. I heard Bracken say, “The Kellys are up at Jones’s; have the house surrounded; they are all inside.” I have read Mr. Hare’s statement. I did not disagree with it as being incorrect. I did not hear Bracken mention anything to Mr. Hare about the prisoner in the hotel. The first thing I saw was a volley fired at us from Jones’s verandah. It was moonlight. The station was about 70 yards from Jones’s. After Mr. Hare was wounded I went to where Mr. O’Connor was in a ditch. The fire was kept up for five minutes continuously. Screams were heard, and Mr. Hare called out, “Cease firing,” and then he said to me, “For God’s sake, Kelly, surround the house and prevent them wscaping.” The blacks were more active in their firing than the white men. They were told to stop several times, but they would not be stopped. I told them to stop, as also Gascoigne and two other constables. I did not hear O’Connor speak to them. The reinforcements did not arrive until five o’clock, when Sergeant Steele’s party came from Wangaratta. Shortly afterwards a train came from Benalla and Wangaratta. By six o’clock in the morning the hotel was surrounded, and unless the police failed in their duty they were bound to see anyone coming out of the hotel. I fired into the house at the back when I saw the shot coming from there. I had a Martini-Henry carbine. Up to the taking of Ned Kelly I fired into the house about ten shots. The prisoners inside were told to lie down.
Mr. Gaunson: So you fired into the house where there were innocent people.

Mr. Smyth said this line of cross-examination ought to be limited. It had nothing to do with the charge of Murdering Lonigan.

Mr. Gaunson said he wished to show the conduct of the police. In Superintendent Sadleir’s report, Kelly was charged with murdering Martin Cherry. Such was not the case. It was the police who murdered him.

Mr. Foster ruled that the evidence indicated had nothing to do with the present charge.

Witness: When Ned Kelly was captured I did not pull out a large quantity of his beard. I did have hold of his beard, but I did not pull it. I saw Constable Dwyer kick the prisoner. I heard Constable Bracken say, taking up his gun, that he would shoot any one who touched the prisoner. I remained at Glenrowan until the house was set on fire. I saw the body of Byrne and the charred remains of what were supposed to be Dan Kelly and Stephen Hart. Senior-constable Johnson set the building on fire. I believe that was done by the order of Superintendent Sadleir. I could not say if Edward Kelly was under the influence of drink. Father Gibney was the first man to enter the burning building. I did not see him bring anybody out.

Mr. Chomley objected to this line of evidence being introduced.

Mr. Gaunson said that the Crown had called evidence not at all connected with the case, and with the object of influencing the public mind. For instance, they had called evidence with regard to Kelly putting his revolver in the face of a man at Euroa to show that he was a man capable of shooting Lonigan. Now, he wished to show what the police were capable of.

Mr. Foster held that the evidence which Mr. Gaunson had elicited was irrelevant.
Witness continued: There are no regulations to prevent my speaking to a prisoner in the cell of the lock-up. Kelly was very weak when I spoke to him. I have spoken to Constable McIntyre with regard to the evidence I intended to give.

Mr. Smyth said this closed the case for the Crown. He asked the bench to commit the prisoner for trial at the sitting of the next Beechworth Assize Court.

Mr. Foster said he considered there was a prima facie case against the prisoner.

Mr. Gaunson announced that the prisoner would say nothing except through his counsel in the Supreme Court.
The prisoner was then formally committed to take his trial at the next Beechworth Assize Court, to be held on the 14th October next.

The same prisoner was then charged with having wilfully murdered Michael Scanlan, on the Wombat Ranges, on the 28th October, 1878. Constable McIntyre was called and examined by Mr. Chomley, to whom he repeated the evidence given by him on the previous day. He had not completed when the court was adjourned until to-morrow, to which time the prisoner was remanded.

BEECHWORTH, 11.37 p.m.

At the close of the trial to-day, when Mr. Foster asked prisoner the formal question, if he had anything to say, it was evident from the expression of his face he intended to speak. Mr. Gaunson at once urged that he should say nothing, and prisoner restrained himself, simply saying to his adviser “If he wants me to say anything I’ll very soon speak.”
A rumor has been circulated to-night that Denis McAuliffe had found the Kelly plant of money, and had made off with it, followed by disappointed friends, Mrs. Skillian and Tom Lloyd. The rumor, however, is not true. This afternoon Kelly expressed the desire that his sisters should be in court to-morrow, and Dick Hart was sent to bring them up by the morning train. His sudden departure by train caused additional weight to be given to the rumor. When the night train arrived at the station it was found that in a second-class carriage the door on the opposite side from the platform was open, the window curtains were drawn, and the light in the carriage was darkened. Underneath the seat was a billy-can such as is generally used for boiling tea in the bush. The guard states that when approaching the station he heard some one jump out of the carriage.
————————
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TRIAL OF KELLY AT BEECHWORTH.
(((((
[BY ELECTRIC TELEGRAPH.]
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[FROM OUR OWN REPORTER.]
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BEECHWORTH, 11th August.

The trial of Edward Kelly, charged with the murder of Constable Michael Scanlan, was continued in the Beechworth court to-day. Constable McIntyre’s direct examination lasted until shortly before twelve o’clock, when Mr. Gaunson took him in hand.
The witness stated: I knew that there was another party of six policeman out, making a total of ten men to catch these two brothers. I did not know we had to meet on the Wombat Ranges. We had about twenty spare cartridges each. It is not usual to carry so much ammunition. The double-barrelled gun which Kennedy had with him was borrowed from a Church of England cleryman. I could not say how far the gun would kill. When we got to the Wombat Ranges on the Friday we took our revolvers off. When we went to sleep no one was left watching. I did not wear the revolver all day. Lonigan did not wear his revolver in the morning, but he had it when we were bailed up. I am sure he had his revolver in his belt then, because I saw it. I heard Lonigan running on my left rear. I saw him fall by a glance. I was cooking, and it would have been inconvenient for me to have carried the revolver. Lonigan assisted me. I swear that I had not my revolver on me when I fired. It was not taken from me when my hands were held up. I cannot say whether I would have resisted if I had been wearing the revolver. I did not expect to escape when I jumped on the horse. I only took Kennedy’s horse when he had abandoned it. I did not consider there was time for me to pick up Scanlan’s arms. I swear Scanlan did not fire until he was shot, and I do not think he was capable of firing afterwards. I saw Byrne’s body tied up at the lock-up at Benalla. It was the photographer not the police who tied the body up to the door. I saw rings on Byrne’s fingers. Some one told me the rings were Scanlan’s, but I do not know if they were.
Dr. Reynolds deposed: I examined the body of Scanlan on the Monday after he was shot. There were four bullet wounds in the right side. I found a bullet on the outside of the bone of the chest. It had entered through the eighth rib. That wound would have caused death in a very short time. I mean within a few minutes.

To Mr. Gaunson: I saw Kennedy’s body after it was brought in. It was very much decomposed. Noticed that one of the ears was gone. The idea which I formed, but of course it was only a supposition, was that it had been eaten off by wild cats. It presented nothing to make me believe it had been cut off.

To Mr. Smyth: I did not make a post mortem examination of Kennedy’s body. I was told that it was not deemed necessary.
Robert McDougall and George Stephens gave similar evidence to that given by them previously. The last witness was subjected to a severe cross-examination, and Mr. Gaunson stigmatised the statement made by him in the first case, that he was a groom out of employment, as a deliberate falsehood, made to screen the fact that he had been employed by the Government as a detective.

Fredk. Becroft and Senior-constable Kelly were also examined.

In reply to Mr. Gaunson, Senior-constable Kelly said: I cannot tell why Sergeant Steele and Bracken were not called as witnesses. I cannot tell when Cherry was shot. I heard at nine o’clock in the morning that he had been shot.

Mr. Smyth objected that evidence should not be taken as regards the death of Cherry. He did not wish to say that Kelly had murdered Cherry, but there was every reason to believe that he had done so.

Mr. Gaunson said he knew they were not investigating the Cherry murder, but it was possible that at some future time the police would be charged with the murder. Law would not justify their action.

Mr. Smyth said the Times in London had stated that the bravery of the Victorian police was beyond all praise.

Witness continued: I hear that the boy Jones was shot at an early hour in the morning, between three and five o’clock. I did not hear the statement that the prisoner had shot Cherry for two or three days. On the morning of the fight at Glenrowan I asked Sub-inspector O’Connor, who was in the train, to come with me to place the men. He did not do so. I expect a portion of the reward. I believe that Sergeant Steele, Bracken and Johnson also expect a portion of the reward.

This closed the case for the Crown.

Mr. Gaunson said he did not propose to say anything against the committal of the prisoner, but he desired to make a few remarks. The application which he had made for the remand on last Friday had been made in good faith, and he thought his Worship would see that the consequences of its being refused had hampered the prisoner in his defence, because he (Mr. Gaunson) had been unacquainted with the facts of the case, and that prevented his framing his line of cross-examination. Kelly had not been fairly treated, as shown even by the evidence of Senio-constable Kelly. He had been catechised without caution, and had been refused the reasonable request that his friends and relatives might see him. He trusted, however, that his Worship, as visiting justice of the gaol, would permit Kelly to see his friends.
Mr. Foster said he was simply impotent to grant the application or to interfere with the orders of the Chief Secretary. The prisoner was then formally committed for trial.

Dick Hart and Kate Kelly arrived here from Greta by the afternoon train. Kate Kelly was permitted to pass through the side door, but Hart was not allowed to enter there. Kate Kelly was shown to a seat by Mr. W. Gaunson. She was dressed in deep mourning.

After Mr. Foster had pronounced the words “The court is adjourned,” Kate Kelly rose from her seat and walked to the side of the dock, over which her brother leaned and kissed her most affectionately. They clasped hands and for a moment gazed at each other. They were then separated. The young girl, who by the way is only 17 years of age, then left the court. She stood by the side entrance through which the prisoner was expected to appear, and on his removal from his cell into the cab in which he was to be conveyed back to gaol, his sister again shook hands with him, and kissing him, said “Good bye, Ned, God bless you.”

There is no truth in the rumor that McAuliff had run away with the Kelly plant.

————————
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REMOVAL OF KELLY TO MELBOURNE.

(((((
Late on Wednesday night the preparations made by the police at Beechworth indicated the probability that Edward Kelly would be transferred from the Beechworth to the Melbourne gaol. Punctually at eight o’clock yesterday morning four armed constables departed from Beechworth in different directions, and met on the Wangaratta road just outside of the township. At the same time a wagonette containing the prisoner and three armed men left the gaol, and was rapidly driven down the Wangaratta road, the mounted men acting as an escort. Notwithstanding the secrecy of the police, the solicitor for the prisoner’s defence, Mr. Gaunson, heard of the intention to remove him, and at six o’clock in the morning he had an interview with Kelly in gaol. On arriving at Wangaratta, a special train, under the charge of guards Bell and Baxter, was in waiting. The news of Kelly’s arrival in Wangaratta spread rapidly, and there was a large crowd on the platform eager to see the bushranger. When everything was in readiness he was quickly removed to the guard’s van, and the train was at once set in motion. Looking through the window at the crowd, he remarked, “There’s a lot of colonials.” His demeanor throughout the journey to Melbourne was quiet, and he said very little. Speaking to Bracken, he said that if it was his fate o be hanged he would be hanged. He did not expect to get off. Near Euroa he waved his handkerchief to two ladies standing near a brick house and laughed. The train stopped for a few minutes at Seymour, and then sped on its journey again, arriving at Newmarket about half-past five o’clock in the evening. From there he was taken to the Melbourne Gaol in a cab. His arrival in Melbourne was quite unexpected, and there was no one in the vicinity of the gaol when the cab drove up. The wound in his arm is giving him great pain, and Kelly expected that the doctor would have operated upon it yesterday. The Crown will probably at one make the necessary application that the trial be heard in Melbourne, and it is not likely that it will be opposed.
Constable McIntyre arrived in town last night by the last train from Beechworth. He was in a very exhausted state, and appeared to be suffering from a severe attack of pleurisy. This is probably the result of his being confined in a warm cell in Beechworth gaol for several nights during Kelly’s trial, and in the morning being told off to do duty in the cold corridors of the police court. He had been under treatment in the Beechworth hospital, and is now an inmate of the hospital at the police depot at Richmond.
————————
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TRIAL OF EDWARD KELLY.

At a special sitting of the Central Criminal Court, commenced yesterday before his Honor Mr. Justice Barry, Edward Kelly was placed on his trial for having, in October, 1878, at Stringy Bark Creek, near Mansfield, murdered Constable Thomas Lonigan.
Messrs. C. A. Smyth and Chomley prosecuted on behalf of the Crown. The prisoner was defended by Mr. Bindon, instructed by Mr. Gaunson.

At the outset, Mr. Bindon made an application for a further postponement of the trial until the next sittings of the court. He stated that, owing to the number of persons through whom communications in respect to the defence of the prisoner had to pass, a great deal of valuable time had been lost. Negotiations had been pending until Monday last for the purpose of securing the services of Mr. Molesworth, and it was only when they came to an end that the prisoner’s attorney had asked him (Mr. Bindon) to undertake the defence. Since then he had made the utmost endeavours to make himself acquainted with the facts of the case, and also the law thereof, and before he could become thoroughly seized of it he would require a little more time.
His Honor said he could not grant any further postponement. The prisoner had had notice for two months that his trial was to take place during the present month, and why it should have been so procrastinated he could not tell. The prisoner would be treated with every consideration, and in the way his case deserved.

The jury having been empanelled, Mr. C. A. Smyth opened the case. He stated the circumstances under which the party of police, consisting of Sergeant Kennedy, and Constables Lonigan, Scanlan and McIntyre, in October of 1878, left in search of the prisoner and his brother, Dan Kelly, in order to arrest them on the charge of shooting at Constable Fitzpatrick; how the police camp was surprised by the prisoner, at the head of a gang of three others; how Lonigan was thereupon shot, and how the search for the outlaws was continued, and ended in the events which transpired at Glenrowan, in June last. He said the jury would have to disabuse their minds of any impression they had previously formed regarding the prisoner, and from the evidence that would be tendered satisfy themselves that Constable Lonigan had been murdered, and that the murder was committed as set out in the presentment filed against the prisoner.
The following evidence was then called:—

Detective Ward produced a warrant dated 15th March, 1878, for the arrest of the prisoner on a charge of horse stealing. He also produced a warrant to apprehend Daniel Kelly for the same offence.

Cross-examined: He had been connected with the pursuit of the Kelly gang since the 29th September, 1879. He was chiefly stationed in the ranges.

Constable P. Day produced a warrant for the apprehension of the prisoner for the attempted murder of Constable Fitzpatrick.

Constable Thomas McIntyre deposed that on the 25th October, 1878, he left Mansfield with a party of police in charge of Sergeant Kennedy. The party consisted of Michael Scanlan, Thomas Lonigan and witness. They were organised to search for the Kelly robbers. On the 25th October they got about twenty miles into the Wombat Ranges, where they camped for the night. Kennedy and Scanlan left the camp on horseback, to patrol. During the afternoon witness with his fowling-piece, shot at a couple of parrots. About four p.m. a fire was lit, principally to guide Kennedy and Scanlan to the camp. Nearly an hour afterwards he was standing with his face to the fire, and heard a voice say, “Bail up; hold up your hands.” Witness was unarmed at the time. Turning round he saw four men, each armed with a gun, which were presented at Lonigan and witness. Prisoner was one of the four, who were partly concealed in the spear grass, which was about 5 feet high. Witness threw up his arm, and after he had done this he saw prisoner remove his rifle from a line with witness’s chest, and point it at Lonigan and fire. Lonigan fell, and sang out, “O, Christ, I’m shot!” The four men then said, “Keep your hands up,” and then walked towards the camp. The prisoner next covered witness with a revolver, and then searched him for his fire arms. He afterwards went to where Lonigan was lying and took his revolver. Prisoner said, “Dear, dear, what a pity that man tried to get away.” Prisoner told witness that he had better get Kennedy and Scanlan to surrender, “because if they don’t surrender, we will shoot you, and if they get away we will shoot you.” While this conversation was proceeding, prisoner said, “Hist, lads, here they come.” Kennedy was advancing in front. Witness was told by prisoner to sit on a log. He said, “Mind you give no alarm, or I will put a hole in you.” When about 20 yards distance, witness said to Kennedy, “O, sergeant, you are surrounded, you had better surrender.” Prisoner at the same time jumped up and said “bail up.” Kennedy put his hand on his revolver and prisoner then fired a shot, which did not take effect. Scanlan was dismounting, and got somewhat flurried; he missed his footing, and, to save himself from falling, he let go his Spencer rifle which he had grasped, and fell upon his hands and knees. While in this position he received a shot, fired by prisoner. Scanlan rolled over on the ground. Kennedy at the same time put his face on his horse’s neck and rolled off on the off side. Witness then caught Kennedy’s horse, and he succeeded in mounting it, although it was very restive, and getting away into the bush. He heard several other shots fired afterwards. After riding about two miles, he was thrown off the horse. He remained in the bush all night, and reached Mansfield on the following day (Sunday) about noon. A search party was organised, and on Monday morning the bodies of Scanlan and Lonigan were found. Kennedy’s body was not discovered until two days afterwards. The tent had been burnt. After the prisoner’s arrest, the witness saw him at the Benalla lock-up. In answering several questions, prisoner said that Kennedy had fired about two rounds from his revolver.
Cross-examined by Mr. Bindon: Before starting for the Wombat Ranges, witness had not seen the warrant for the apprehension of the Kellys, but he saw by the Police Gazette that the warrants had been issued. He had no idea of escaping when he caught hold of Kennedy’s horse.
George Stephens, groom, deposed that he was in the employ of Mr. Younghusband when the Kelly gang stuck up the station in December, 1878. After the station was stuck-up, the prisoner narrated to witness what took place in the Wombat Ranges after Constable McIntyre left. He said he had shot Lonigan through the head, and also that he had wounded Scanlan, who fell on his head. Kennedy retreated to the trees and kept up a fire. While retreating in this manner, the prisoner said he followed him, and at last shot him through the chest.
Cross-examined: Witness informed the police of the circumstances, and a few days afterwards he was employed as a private detective in searching for the Kelly gang. He expected to receive further employment in the Government service.

William Fitzgerald, labourer, gave corroborative evidence as to the narrative given by the prisoner of the tragedy in the Wombat Ranges.

Henry Dudley gave evidence about the prisoner showing him Sergeant Kennedy’s watch, and remarking, “Which do you think was the best, that I should shoot Kennedy or that he should shoot me?”

Robert Macdougall, warehouseman, gave corroborative evidence.

J. Gloster, hawker, deposed that he was amongst the men who were stuck-up on Younghusband’s station. The prisoner told him that he shot both Kennedy and Lonigan.

The court, at a few minutes past six o’clock, adjourned until nine o’clock this day.
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SENTENCED TO DEATH.

The trial of Edward Kelly for the murder of Constable Thomas Lonigan was resumed yesterday morning at the Central Criminal Court, before Mr. Justice Barry and a jury of twelve.

Mr. C. A. Smyth, with Mr. Chomley, conducted the case for the Crown; and Mr. Bindon, instructed by Mr. Gaunson, appeared for the prisoner.

Frank Beaucroft, draper’s assistant, deposed that he was stuck up by prisoner and his mates on Younghusband’s station. He was locked up in a room all night along with a number of other people. During the night prisoner confessed having shot Lonigan in the Wombat Ranges.

Robert Scott, manager of the National Bank at Euroa, also gave evidence to the effect that after the bank was stuck up and robbed of £2300, The prisoner, in conversation on the way to Younghusband’s station, said that he had shot Lonigan.
Constable Henry Richards, stationed in New South Wales, deposed that he was present when the Kelly gang stuck up the police station and bank at Jerilderie. The prisoner said to witness that he did not go into the Wombat Ranges to shot the constables, but to get their arms and horses and to make a rise. “But,” he added, “there are some members of the Victorian police whom I will roast when I catch them.”

E. M. Irving, clerk in the Bank of New South Wales, deposed that he was employed in the bank at Jerilderie when it was stuck up by the Kelly gang. The prisoner gave him a document about his life which he wanted printed. Witness gave the paper to the police.
J. W. Tarlton deposed that he was manager of the Jerilderie branch of the Bank of New South Wales when it was struck up by the Kelly gang. The gang stuck up the bank while he was having a bath. While in the bar of the hotel, where twenty or thirty people were under guard of Hart and prisoner, a sort of speech was made by Ned Kelly. He said: “It is all very well to say that we shot the police in cold blood. We had to do it in self-defence. He also said he had been driven to become an outlaw. The prisoner further remarked that he had himself shot Kennedy, Scanlan and Lonigan.
Senior-constable Kelly deposed that in June last he was at Glenrowan. He said the prisoner made his appearance out of the bush. Witness told him to go back, but prisoner continued to advance with a revolver in his hand. He fired upon the police, who returned the fire. After exchanging several shots, the prisoner staggered, and then Sergeant Steel rushed on him and seized him by the wrist. The prisoner was encased in armor made of plough shares and mould boards, which had the brand of Hugh Lennon.
Sergeant Steel stated that he was present at Glenrowan, and he described the capture of the prisoner.

S. Reynolds, medical practitioner, residing at Mansfield, deposed that he made a post mortem of the body of Thomas Lonigan. There were four gunshot wounds on the body. The fatal wound was from a bullet which lodged in the eye, and which penetrated to the brain. He also made a post mortem examination of Sergeant Kennedy’s body. He thought Kennedy’s wound in the chest was received while he was standing.

This closed the case for the Crown.

Mr. Bindon asked that the points in the evidence which he had objected to should be reserved, and a case stated for the consideration of the Full Court.
His Honor: What points do you allude to?

Mr. Bindon: All the transactions that took place after the death of Lonigan, which were detailed in evidence.

His Honor: I think that the whole was put as a part of the proceedings of the day.

Mr. Bindon: There was a period, after the death of Lonigan, when no further evidence was applicable.

His Honor: The way the evidence was put was that Lonigan was not killed by the prisoner in self-defence.

Mr. Bindon submitted that the only evidence available for the purposes of the prosecution was what had taken place at the killing of Lonigan.

His Honor: The point was a perfectly good one if any authority could be shown in support. But he thought the conduct of the prisoner during the whole afternoon after the killing of Lonigan was important to show what his motive was. He must therefore decline to state a case.

Mr. Smyth summed up the evidence for the Crown and said that as the “motive” of the prisoner had been referred to, he thought that when they found one man shooting down another in cold blood they need not stop to inquire into his motives. It was one of malignant hatred against the police because the prisoner had been leading a wild, lawless life, and was at war with society. He had proved abundantly, by the witnesses produced for the Crown, who were practically not cross-examined, that the murder of Lonigan was committed in cold blood. So far as he could gather anything from the cross-examination, the line of defence was that the prisoner considered that in the origin of the Fitzpatrick “case,” as it was called, he and his family were injured, and that the prisoner was therefore justified in going about the country with an armed band to revenge himself upon the police. Another point in the defence was that because Sergeant Kennedy and his men did not surrender themselves to the prisoner’s gang this gang was justified in what they called defending themselves and murdering the police. He asked, Would the jury allow this state of affairs to exist? Such a thing was not to be tolerated, and he had almost to apologise to the jury for discussing the matter. The prisoner appeared to glory in his murdering of the police. Even admitting the prisoner’s defence, that the charge of attempting to murder Constable Fitzpatrick was an untruthful one, it was perfectly idle to say that this would justify the prisoner in subsequent killing Constable Lonigan because he was  ? ?  the duty of searching for the Kelly gang. It would not be any defence to say that Lonigan was shot by some other member of the gang, because the whole gang was engaged in an illegal act. He thought it was an unfair inference to draw that McIntyre was kept alive until his superior officer arrived only to be murdered afterwards, and thus not a living soul would have been left to tell the sad tale of how these unfortunate men met their death at the hands of this band of assassins. The prisoner wanted to pose before the country as a hero, but he was nothing less than a petty thief, as was shown by the fact that the gang rifled the pockets of the murdered men. The murders committed were of a most cowardly character, and the prisoner had shown himself a coward throughout his career. The murders that he and his companions committed were of a most bloodthirsty nature. They never appeared in the open excepting they were fully armed and had great advantage over their victims.
Mr. Bindon, in addressing the jury for the defence, said it was his intention, in conducting this case, not to refer or introduce a variety of matters which had nothing to do with the present trial, but unfortunately, his intentions were rendered futile by the Crown, who brought forward a number of things foreign to the present case. The question still remained how far this material was to be used in influencing the jury in arriving at a verdict. According to all principles of fairness and justice, these matters should not have been brought forward, because the only thing that the jury was concerned in was the shooting of Lonigan. With the shooting of Kennedy and the proceedings at Glenrowan and at Jerilderie the jury had nothing whatever to do at present, and he therefore requested them to keep these things from their minds. In McIntyre’s evidence a long account was given of what took place in the Wombat Ranges, but he would point out that the police had appeared on the scene, not in uniform, but plain clothes, and armed to the teeth. An unfortunate fracas occurred, which resulted in the shooting of Lonigan. The point to which he wished to draw special attention was that the only account of the affair came from McIntyre, who was a prejudiced witness. He thought McIntyre was not a witness, who, under the peculiar circumstances, could give an accurate account of what occurred. McIntyre said he was as cool as possible, but he must have been in such a state of excitement that it could not be expected of him to distinguish correctly what actually did take place. Because the Kellys were found in the bush, it did not follow that they were secreting themselves; on the contrary, they were following their ordinary occupations in this solitary part of the country when they fell in with this armed party of men. The Kellys did not know who these people were, and it was a most dangerous doctrine to rest on the evidence of one man more especially when the charge was that one man shot another deliberately and in cold blood. The evidence of McIntyre should be received with very great suspicion; and with regard to the confessions of the prisoner made at various times, these were uttered either for the purpose of intimidation or to screan others who were associated with him, and therefore the evidence was of no use whatever in corroboration of McIntyre’s version of the transaction. From that point of view, the conversation was merely illusory in its character. Even assuming McIntyre to be the most virtuous man in the world, it was necessary, under the peculiar circumstances, that the jury should receive his statements with the greatest caution. There were only McIntyre and the prisoner who now could say anything of the affair. The prisoner’s mouth was shut, but if he could be sworn then he would give a totally different version of the transaction. He asked them not to believe McIntyre’s statement as regarded the death of Lonigan. Of course it would be nonsense to say that Lonigan was not shot, but the point was by whom was he shot. The deaths of Kennedy and Scanlon were not to be allowed to influence the minds of the jury in arriving at a verdict on the first case. There was no ground for the Crown to say that the police had fallen amongst a lot of assassins. The Kellys were not assassins. The whole career of the prisoner showed that he was not an assassin, a cold blooded murderer, or a thief. On the contrary, he had proved himself to have the greatest possible respect for human life. The story of McIntyre was too good to be true. It showed the signs of deliberate and careful preparation, and of being afterwards carefully studied. He asked would the jury convict a man upon the evidence of a single witness, and that ?? judiced witness? If they had the smallest doubt, he trusted the jury would give a verdict in this case different from that which the Crown expected.
His Honor, in summing up, said that if two or three men made preparation with malice aforethought to murder a man, even if two out of three did not take part in the murder, all were principals in the first degree and equally guilty of the crime. They aided and abetted and were as guilty as the man\who committed the crime. The fact the police party were in plain clothes had nothing whatever to do with this case. The murdered men might be regarded as ordinary persons travelling through the country, and they might ask themselves what right had any four men to stop them or ask them to surrender or put up their hands. These men were charged with the discharge of a very responsible and dangerous duty; they were executive officers of the law in addition to being ordinary constables, and no person had a right to stop or question them. The counsel for the defence had also told the jury to receive the evidence of McIntyre with very great caution but he would go further, and hope that the jury would receive and weigh all evidence with caution. It was not necessary to have McIntyre’s evidence corroborated, and he asked the jury to note the behaviour of McIntyre in the witness-box, and say whether his conduct was that of a man who wanted to deceive. It was not necessary for them to go through the evidence, as it was so fresh in the memory of the jury. They were not to suppose that the prisoner was on his trial for the murder of Kennedy and Scanlan. The charge against him was the murder of Lonigan, and the object of admitting the whole of the evidence subsequent to the shooting of Lonigan was to give the jury every opportunity to judge the conduct of the prisoner and his intentions during that particular day. With regard to another part of the case—the confessions made by the prisoner at various times—they had not alone to consider the confessions themselves, but also the circumstances under which they were made. They were not made under compulsion, but at a time when the prisoner was at liberty, and if he made these confessions in a spirit of vain glory, or with the desire of screening his companions, he had to accept the full responsibility. Counsel for the defence said that the prisoner’s mouth was closed, and that if it was not closed he could tell a different story to the one told by McIntyre. But the fact was that the prisoner’s mouth was not closed. That he could not give sworn testimony was true, but he could have made a statement which, if consistent with his conduct for the last eighteen months, would have been entitled to every consideration; but the prisoner had not done so. As to whether the prisoner shot Lonigan or not, that was an immaterial point. The prisoner was engaged with others in an illegal act; he had pointed a gun at McIntyre’s breast, and that circumstance was sufficient to establish his guilt. The jury would, however, have to regard the evidence as a whole, and accordingly say whether murder had been committed. It could not be manslaughter. The verdict of the jury must either be guilty of murder or an acquittal.
The jury retired from court at ten minutes past five in the afternoon, and after half an hour’s absence, returned with a verdict of guilty.

Upon the judge’s associate asking the prisoner whether he had anything to say why sentence should not be passed upon him.

Kelly said: Well, it is rather late for me to speak now. I tried to do so this morning, but I thought afterwards that I had better not. No one understands my case as I do, and I almost wish now that I had spoken; not that I fear death. On the evidence that has been given, no doubt, the jury, or any other jury could not give any other verdict. But it is on account of the witnesses, and with their evidence, no different verdict could be given. No one knows anything about my case but myself. Mr. Bindon knows nothing about it at all, and Mr. Gaunson knows nothing, though they have tried to do their best for me. I’m sorry I did not ask my counsel to sit down, and examine the witnesses myself. I could have made things look different, I’m sure. No one understands my case.
The crier of the court called for silence while his Honor passed the awful sentence of death upon the prisoner.

His Honor: Edward Kelly, the verdict is one which you must have fully expected.

The prisoner: Under the circumstances, I did expect this verdict.

His Honor: No circumstances that I can conceive could here control the verdict.
The prisonor: Perhaps if you had heard me examine the witness, you might understand. I could do it.

His Honor: I will even give you credit for the skill which you desire to show you possess.
The prisoner: I don’t say this out of flashness. I do not recognise myself as a great man; but it is quite possible for me to clear myself of this charge if I liked to do so. If I desired to do it, I could have done so in spite of everything attempted against me.

His Honor: The facts against you are so numerous and so conclusive, not only as regards the offence which you are now charged with, but also for the long series of criminal acts which you have committed during the last eighteen months, that I do not think any rational person could have arrived at any other conclusion. The verdict of the jury was irresistible, and there could not be any doubt about its being a right verdict. I have no right or wish to inflict upon you any personal remarks. It is painful in the extreme to perform the duty which I have now to discharge, and I will confine myself strictly to it. I do not think that anything I could say would aggravate the pain you must now be suffering.
Prisoner: No; I declare before you and my God that my mind is as easy and clear as it possibly can be. (Sensation.)

His Honor: It is blasphemous of you to say so.

Prisoner: I do not fear death, and I am the last man in the world to take a man’s life away. I believe that two years ago, before this thing happened, if a man pointed a gun at me to shoot me I should not have stopped him, so careful was I of taking life. I am not a murderer, but if there is innocent life at stake, then I say I must take some action. If I see innocent life taken, I should certainly shoot if I was forced to do so, but I should first want to know whether this could not be prevented, but I should have to do it if it could not be stopped in any other way.
His Honor: Your statement involves wicked and criminal reflection of untruth upon the witnesses who have given evidence.

Prisoner: I dare say the day will come when we shall all have to go to a bigger court than this. Then we will see who is right and who is wrong. As regards anything about myself, all I care for is that my mother, who is now in prison, shall not have it to say that she reared a son who could not have altered this charge if he had liked to do so.

His Honor: An offence of the kind which you stand accused of is not of an ordinary character. There are many murders which have been discovered and committed in this colony under different circumstances, but none show greater atrocity than those you committed. These crimes proceed from different motives. Some arise from a sordid desire to take from others the property which they acquired or inherited,—some from jealousy, some from a bare desire to thieve, but this crime was an enormity out of all proportion. A party of men took up arms against society, organised as it was for mutual protection and regard for the law.
Prisoner: Yes that is the way the evidence brought it out.

His Honor: Unfortunately, in a new community, where society was not bound together so closely as it should be, there was a class which looked upon the perpetrators of these crimes as heroes. But these unfortunate, ill-educated, ill-prompted youths must be taught to consider the value of human life. It could hardly be believed that a man would sacrifice the life of his fellow-creatures in this wild manner. The idea was enough to make one shudder in thinking of it. The end of your companions was comparatively a better termination than the miserable death which awaits you. It is remarkable that although New South Wales had joined Victoria in offering a large reward for the detection of the gang, no person was found to discover it. There seemed to be a spell cast over the people of this particular district, which I can only attribute either to sympathy with crime or dread of the consequences of doing their duty. For months the country has been disturbed by you and your association, and you have actually had the hardihood to confess to having stolen 200 horses.
Prisoner: Who proves this?

His Honor: That is your own statement.
Prisoner: You have not heard me; if I had examined the witnesses, I could have brought it out differently.

His Honor: I am not accusing you. This statement has been made several times by the witnesses. You confessed it to them and you stand self-accused. It is also proved that you committed several attacks upon the banks, and you seem to have appropriated large sums of money—several thousands of pounds. It has also come within my knowledge that the country has expended about £50,000 in consequence of the acts of which you and your party have been guilty. Although we have had such examples as Clarke, Gardiner, Melville, Morgan and Scott, who have all met ignominious deaths, still the affect has, apparently, not been to hinder others from following in their footsteps. I think that this is much to be deplored, and some steps must be taken to have society protected. Your unfortunate and miserable associates have met with deaths which you might envy. I will forward to the Executive the notes of the evidence which I have taken and all circumstances connected with your case, but I cannot hold out any hope to you that the sentence which I am now about to pass will be remitted. I desire not to give you any further pain or to aggravate the distressing feelings which you must be enduring. His Honor then passed sentence of death, and concluded with the usual formula, “May the Lord have mercy on your soul.”
Prisoner: Yes; I will meet you there.

The prisoner was then removed, and the court adjourned.
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